Davip BIN DON, Merchant Appellant. 


WILLIAM RrvyES and William Reſpond 
DorLk, Merchans - - Reſpondents 


T he Reſpondent William Ryvess CASE. 


N Auguſt and September 17 20. the ſaid Doyle drew at London three Bills of Exchange; 
to the Amount ot 1400/. on the Appellant at Lzmerzick, payable to the Reſpon- 
dent Ryves in Dublin: All which Bills the Appellant accepted, and the ſaid 
14007. was to reimburſe the ſaid Reſpondent Ryves ſeveral Sums of Money by 

him paid for the ſaid Doyle, on the Credit, and to the full Amount thercof. 

The Appellant refuſing to pay any of the ſaid Bills as they became due, the Reſpon- 
dent Ryves cauſed the ſame to be proteſted for Non payment, and ſent ſuch Proteſts 
to the ſaid Doyle, who was thereby made liable to the Payment of the ſaid Bills as 
well as the Appellant. * | 

That there being due from the Appellant 80/7. beſides the ſaid 1409/7. on the ſaid 
Bills to the Reſpondent Ryves, he, to obtain ſome Security for ſuch Debt, in Novem- 
ber following went to the Appellant at Limerick, who cxecuted a Bond to the Re- 
10 Nov. 1720. ſpondent Ryves, dated the 19th Day of November 1720. in the Penalty of 2960 /. 
jond, Judg. & conditioned to pay the ſaid 1480 J. with Intereſt, and alſo a Warrant of Attorney for 
ps contclling Judgment thereon ; and, as a further Security, at the ſame Time aſligned to 
him a Houſe and Storehouſe in Limerick, and alſo a Moiety of a Ship called the 
Frances, and 120 Barrels of Beef, 130 Casks of Butter, and 4 Ox Hides on Board of 
the ſaid Ship, and alſo x 6th Part of a Ship called the Succeſs, together with the Pro- 
duce of one third Part of a Cargo of Fiſh at Yenice, and thereupon the Reſpondent 
Ryves delivered up to the Appellant the ſaid three Bills for 1400. with Reccipts there. 
on, and diſcharged him of the ſaid 80/. 

The Appcllant ſtill neglecting to pay the ſaid 1480/7. and the Reſpondent Ryves not 
being able to raiſe more by his ſaid Security than about 280. which he received for 
the nett Produce of the Cargo on Board the Frances, and a Moicty of her Freights, in 
regard the Appellant kept Poſſeſſion of the ſaid Houſe and Storchouſe, and of the 
Moiety of the ſaid Ship Frances, and the Ship Succeſs never returned from the Voyage 
ſhe was then upon; and notwithſtanding the Reſpondent Ryves uſed his beſt Endea- 
vours, nothing ever was got from the Cargo at Venice; he, the ſaid Reſpondent, there- 
upon Outlawed the Appellant in the Court of Exchequer, and procured the ſaid Houſe 
and Storchoulc to be ſold, for which he received 1904. more, and had a Cuſtodiam 
granted to him by that Court of the Appcllant's Eſtate, and was proceeding to recover 
the Remainder of his Debt. 

\av 1522, But the Appellant on the 3d of May 1722. filed an Original Bill, and afcerwards, 
Original Sil. on the 19th of November 1723. a Supplemental Bill in the Court of Exchequer in 
iy Nov. 1723. Ireland againſt the Reſpondent Ryves, the ſaid Doyle and others, praying, as 9gainſt 
wipemenal the Reſpondent Ryves an Injunction to ſtay his Proceedings at Law, and that he, as 

Partner, or. Factor for Doyle, ſnould account to the Appellant, not only for what he 
had received on the ſaid Securities, but alſo for the ſaid one third Part of the Venice 
Cargo (though the Reſpondent Ryves had received nothing therefrom) and for a Sum 
of 6917. 3 s. 9d. +. pretended to be due to the Appellant from Doyle, beſides Intereſt 
and Charges, together with another Sum of 200/. and upwards, pretended to be 
recovered by Doyle from the Maſter of the Ship Succeſs, on account of the ſaid one fixth 

Injunction ob- Part of that Ship aſſigned ro the Reſpondent Ryves ; and the Appellant on the 3 1it 

3 Ten. of January 1723. obtained the common Injun& ion for want of an Anſwer. 

Ares Anus. The Reſpondent Ryves put in four ſeveral Anſwers, and was allo examined on Per- 

'ſonal Interrogatories; and in the firſt of his Anſwers, he abſolutely denicd that he was 

either Partner with, or Factor tor Doyle, on Account of the ſaid Bills, or a Truſtee for him 

in the ſaid Security; averred, that he had paid more for Doyle on the Credit of the ſaid 

Bills, than they amounted to, and admitted his having received the 280 J. and on J. 
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before mentioned, but confeſs'd that he had refuſed to account for the Venice Cargo, 
having never reccived any Benefit therefrom, tho he had uſcd his utmoſt Endeavouts to 
ſecure the ſame : And having denied the whole Equity of the Bill, ſubmitted to Account 
in his own Right. The three laſt Anſwers and Examinations, were chiefly Explana- 
tions and Diſcoveries of Letters, ſome of which had accidentally been miſlaid in paſſing 
through ſcvcral Agents Hands in the Progreſs of this Cauſe, and were not found till juſt 
before the Examination was put in. | 
Feb. 1725. Witneſles were examined on both Sides, and the Appellant brought on his Cauſe to 
* "WH _ hearing as againſt the Reſpondent Ryves only, which after being argued three Days, was at 
Firſt Hearing, laſt, on the 16th of June 1726. ordered to ſtand over, and Doyle to be brought before 
the Court. | 


ig July 1526, Doyle put in his Anſwer, and thereby owns himſelf a Bankrupt, and that all his 


Hale Aulwer. Books ang Papers are in the Aſſignees Hands; admits that the Reſpondent Ryves had 
anſwered to him the Value of the 1400/7. Bills, and was intitled thereto in his own 
Right; denies his being in the Appellant's Debt 691 /. or his having received 2001. for 
the Appellant's one ſixth Part of the Ship Sacceſs, as the Bill charges; and, on the con- 


trary ſays, he believes the Appellant, on an Account to be taken, will appear indebted 


to him conſiderably more than the ſaid 1400/. 
23 Nov. 1726, Tho Appellant's Scheme being Delay, and he fearing that the Injunction which 
the Court had to this time indulged him with, would be diſſolved, ſtill further to 
Ducestecum. continue the ſame, moved for a Duces tecum, to compel the Reſpondent Ryves 
to bring in a Letter, which he, by his firſt Anſwer (through Miſtake) ſaid he be- 
lieved he had received from Doyle, whereby, and by verbal Declarations to Knox 
and Nisbett, who were the Reſpondent Ryves's Correſpondents at London, Doyle 
had propoſed, That if the Reſpondent Ryves did releaſe him from the ſaid three 
Bills of 1400 J. he would take off an Attachment which he pretended he had made on 
the Venice Cargo; tho' the Truth of that Fact was, the 1 Ryves received 
no ſuch Letter from Doyle ; but his (aid Correſpondents Knox and Nisbett had 
wrote him a Letter, acquainting him that Doy/e had made ſuch Declarations to 
them, and this the Reſpondent explains, in his Anſwer to the perſonal Interrogato- 
ries, wherein he poſitively ſwears he received no fuch Letter from Doyle as in his 
firſt Anſwer is mentioned. 
The Appellant endcavouring to bring the Reſpondent into Contempt, for not obey- 
ing the Nuces tecum, and the Fact being as before ſtated, that he had no ſuch Let- 
ter from Doyle, yet. till, to give the Appellant all poſſible Satisfaction, it was, June 


10 June 13527. 10, 1727. upon his own Motion, referred to Baron St. Leger, on the Peril of Colts, 


Reterence to a to inſpect into the Anſwer and Proceedings, and report to the Court whether there 

OO was any other Letter that ought to be brought, purſuant to the Order for the Duces 
tecum, beſides thoſe then lodged. | 

30 June 1727. Baron St. Leger made his Report, and thereby certified, That it did not appear to 

Baron Report. him, gle had wrote any ſuch Letter to the Reſpondent as before is mentioned; 
but that he found Knox and Nisbitt had wrote a Letter to the Reſpondent of the 


24th of January, 1720. acquainting him of Doyle's Declarations about the ſaid Bills; 


and therefore the Baron was of Opinion, It was thro' Miſtake that the Reſpon- 
dent, in his firſt Anſwer, ſaid he believed Dayle had wrote ſuch Letter to him. 

* Joh 1757: The Court confirmed the ſaid Report Ny, and the ſame Day the Reſpondent ap- 

irmed xi, Plicd to have the Cauſe ſet down to be heard; to avoid which, and ſtill further to 
delay the Cauſe, the Appellant filed Exceptions to the ſaid Report, alledging, That 
the ſame was contrary to the Reſpondent's Confeſſion in his firſt Anſwer, and no Part 
of his ſubſequent Anſwers had explained that Confeſſion ro have been a Miſtake, 
and that the Baron had excceded his Authority, by founding his Report on Papers no 
ways in the Cauſe. | | 

\7 Nov. 1721, At the Reſpondent's Inſtance, the Exceptions to the ſaid Report came on to be 

cep. argued. heard, when the Reſpondent Ryves, being in Court, offered to be examined on Inter- 
rogatories, to ſhew that his firſt Anſwer was a Miftake, and that he had no fuch Let- 
ter from Doyle as therein is mentioned, and to produce his File of Letters and Lettcr- 


Book ; but the Appellant refuſing to examine him, the Court ordered that the 


Exceptions ſhould ſtand over till the next Day, and that the Reſpondent ſhould 
make an Affidavit concerning the Matters aforeſaid. | 
LN The Reſpondent made an Affidavit, whereby he further explains the faid Miſtake 

8 xcept. Over- 


richt and Ke. in his firſt Anſwer, occaſioned, in ſome meaſure, by the great Haſte uſed in putting in 
portconfir med. that 


Appe 


1 
that Anſwer : And the Exceptions coming on again to be heard, the Court, on a 
full Hearing, over-ruled the ſaid Exceptions, and confirmed the Baron's Report. 
10 7 The Reſpondent yves being oppoſed by the Appellant in bringing on the Cauſe 
ed. to a Hearing, moved to diſſolve the Injunction, when upon full Debate of the Mat— 
ter the Court declared, That if the Appellant would make the Reſpondent ſafe, 
the Injunction ſhould be continued: And the Reſpondent's Attorney having con- 
ſented in open Court not to moleſt the Appellant's Perſon, the Court diſſolved the 
Injunction without further Motion. 
16 May, 1728. The Cauſe came on to be heard, as againſt the Reſpondent Ryves and the ſaid 
_ Hear*oyle; and it appearing that Doyle was become a Bankrupt, and that the Aſſignees 
"0 under the Commiſſion of Bankruptcy were not before the Court ; it was ordered, that 
the Cauſe ſhould be ſtruck out of the Paper, for Want of proper Parties, 
o Fuly, 1729+ At the Inſtance of the Appellant, the Cauſe was reheard, at which Time, after a 
RehearinS* further long Debate, and due Conſideration had of what was offcred (the Aſſignees 


of the Commiſſion of Bankruptcy not being then brought before the Court) it was 


again ordered that rhe Cauſe ſhould ſtand over tor Want of proper Parties, 

appeal. The Appellant firſt brought his Appeal in the laſt Seſſions of Parliament only againſt 
the Reſpondent yves, with Intent, as is apprehended, further to delay the Reſpon- 
dent Ryves ; for tho' it was lodged the 4th of February, he never ſerved the Reipon- 
dent with Notice till the 8th of March, and then, to prevent a Hearing that Seſſions, 
when the Reſpondents Anſwer was ready to be given in, he moved to amend his Ap- 
peal, and made the ſaid Doyle a Party; and by ſuch amended Appeal he ſeeks to 
reverſe the ſaid Order of the 1oth Day of June, 1727. Baron St. Leger's Report 
made in Purſuance thereof, and the ſaid Orders of the iſt Day of July, 1727, the 
17th, 18th, and 29th Days of November, 1727, and the 16th Day of May, and 
oth Day of July, 1728. 

But the Reſpondent Ryves is adviſed, and humbly hopes, your Lordſhips will be 
of Opinion, that the ſaid ſeveral Orders and Report were all well founded, and accord- 
ing to the Rules of Equity; and that therefore they ought to be Affirmed, for the 
following, amongſt many other Reaſons. | 


I. For that the ſaid Order of Reference of the roth of June was made on the 
Appellant and Reſpondent's contradicting one another as to the Matter of Fact 
whether there was any ſuch Letter received by the Reſpondent from Dori as 
before is mentioned; and the Court could not in any other Manner be more 
properly informed of the Truth of that Fact, and ſuch Reference is agrecable 

to the Practice of that Court. 

II. For that the Baron's Report is well warranted by the Reſpondent's Anſwer to the 
perſonal Interrogatorics, where he poſitively ſwears, that he had received no ſuch 
Letter from Doyle as before is mentioned, and ſuch Aſſertion in the Anſwer 
to the perſonal Interrogatories, was a clear Explanation that the Reſpondent's 
Confeſſion in his firſt Anſwers, that he believed he had received fuch a Letter 
from Doyle, muſt be a Miſtake. 

III. For that the Injunction was originally granted for Want of the Reſpondent's An- 
ſwer to the Appellant's Bill. And when he had fully anſwered and denicd all 
the Equity therein charged, and it appearing there was a very conſiderable 
Sum due to him, it would not have been reaſonable longer to prevent him 
from uſing the Remedy he was intitled to by Law to recover his Debt, clpc- 
cially as he had conſented in Court by his Attorney, not to moleſt the Appcl- 
lant's Perſon. And, | 

IV. For that the ſaid Doyle by his Anſwer admits himſelf to be a Bankrupt, and all 
his Eſtate to be veſted in the Aſſignees under the Commiſſion of Bankruptcy 
iſſued againſt him; and the Bill being brought againſt him and the Reſpondent 
Ryves, for one and the ſame Tranſaction, the Barons could not properly pro- 
ceed to give Judgment without having ſuch Aſſignees before the Court, as well 


as the Reſpondent Ryves. 


WP herefore the Reſpondent humbly hopes, after all theſe Delays, and being put 


to at leaſt 800 l. Coſts (which is the Truth of his Caſe) be ſhall now be 


at Liberty to proceed at Law, to recover his juſt Demand, and that the 


Appeal ſhall be diſmiſſed with Cofts. 
ta C. TaLBoT. 


Tro. LUTWYCHE. 
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